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EXH BI'T 10: SHORT TERM ADEQUATE CAPACI TY PROGRAM PLAN

WHEREAS, plaintiff United States of Anerica ("United States"),
on behalf of the United States Environmental Protection Agency ("U.S.
EPA"), is filing a Conplaint herein concurrently with | odging of this
Partial Consent Decree (“Consent Decree” or “Decree”), alleging that
Def endants Board of County Conm ssioners of Ham |ton County, Ohio
(the "County”) and the City of Cincinnati (the “City”) (collectively,
“Defendants”), acting through the Metropolitan Sewer District of
Greater Cincinnati ("MSD'), have Sanitary Sewer Overflows (“SS0Os”) in
the MSD Sanitary Sewer System which have violated and continue to
viol ate Section 301 of the Federal Water Pollution Control Act (the
"Cl ean Water Act" or the "Act"), 33 U.S.C. 8§ 1311;

VWHEREAS, Plaintiff State of Chio, on behalf of the Chio EPA, is
filing a separate Conpl aint agai nst Defendants concurrently with the
| odgi ng of this Consent Decree concerning the SSOs, all eging
violations of the Act, 33 U. S.C. 8§ 1251 et seq., and Chapter 6111 of
the Ohio Revised Code ("O.R C'), and all Parties agree that the
Conpl aints filed by the United States and the State of Ohio should be
consol i dat ed,;

WHEREAS, the Conplaints allege that Defendants have di scharged

pollutants fromtheir Sanitary Sewer System which di scharges were



not aut horized under Section 301(a) of the Act, 33 U.S.C. § 1311(a),
and the Conpl aints seek injunctive relief for these SSOs, but not
civil penalties at this tine;

VWHEREAS, Plaintiffs maintain that various other wet weather
i ssues, including Combi ned Sewer Overflows (CSGCs) from Defendants’
Conmbi ned Sewer System and capacity-related i ssues at certain of
Def endants’ Wastewater Treatnents Plants (“WMPs”), have led to
additional violations of the Act beyond those alleged in the
Conpl aints, but Plaintiffs' clainms for these violations are not
addressed by this Consent Decree, because they will be resolved
t hrough | ater negotiations designed to find a global solution to
these issues, and/or by other future enforcenment efforts;

VWHEREAS, in response to orders issued by Ohio EPA, Defendants
have already taken some neasures to address SSOs through a program
established in 1992 designed to identify SSOs and renedy them through
an infiltration/inflow reduction program and rehabilitation and
construction of new sewers, which have resulted in the elimnation of
a nunber of SSOs;

VWHEREAS, MSD asserts that it is in conpliance with the 1992
State of Chio Director's Final Findings and Orders ("DFFO') regarding
SSGs;

WHEREAS, MSD has engaged in environnental research both through

studi es and pilot-scale operations conducted by its own staff and



fundi ng of cooperative research performed by the University of
Cincinnati, the Water Environment Research Foundation, the Ohio River
Val | ey Water Sanitation Comm ssion ("ORSANCO'), U S. EPA and ot her

or gani zati ons;

VWHEREAS, MSD has been an active participant in the national
di scussi on of SSO policy through the Association of Metropolitan
Sewer age Agenci es and the Water Environnent Federati on;

WHEREAS, the Parties are entering into this Partial Consent
Decree because they recognize the need for the Defendants: 1) to
continue work they have al ready begun to address certain SSOs by
i npl ementing certain capital inmprovement projects, which Defendants
had al ready planned; 2) to inplenment interimand permnent renedi al
nmeasures at SSO 700; and 3) to evaluate their Sewer Systemin order
to allow themto devel op and propose a conprehensive SSO elim nation
programn

WHEREAS, the Parties neverthel ess recognize that wet weat her
issues in and renedi al neasures for the Sanitary Sewer System are
directly related to wet weather issues in and renedi al neasures for
ot her parts of MSD's collection system This is especially true with
respect to CSOs from Defendants’ Conbi ned Sewer System and capacity-
related i ssues at certain of Defendants’ WAPs;

WHEREAS, MSD asserts that it has undertaken a programto

address CSOs by inplenentation of the Nine M ninmm Controls and



preparation and subm ssion to U S. EPA and Ohio EPA of a Long Term
Control Plan, which efforts will be the subject of future discussions
with the Plaintiffs;

WHEREAS, the confluence of these and other factors requires an
integrated and costly response that addresses SSOs, CSOs and WAMTP
i ssues;

VWHEREAS, Defendants are in the process of analyzing and
consi dering gl obal solutions for these wet weather issues and ot her
Sewer System chal | enges, including possible construction of a deep
storage tunnel beneath MII| Creek that will be approximately 16 m | es
in length and in excess of thirty feet in dianeter (“the MII Creek
Deep Tunnel ”);

VWHEREAS, the Parties recogni ze the need expeditiously to
commence di scussions concerning gl obal solutions to address the
remai ni ng Sewer System i ssues; and further recognize that because the
schedul e for inplenmenting the SSO remedi al measures that are to be
proposed under the Capacity Assurance Program Plan required by this
Decree is related to certain other Sewer System solutions, this
Decree neither requires inplementation of, nor provides a final
construction conpletion date for, the SSO renmedi al neasures that wl|
be proposed under the Capacity Assurance Program Pl an pursuant to

this Decree;



VWHEREAS, the Parties intend expeditiously to conmence
negoti ations concerning: provisions for inplenentation of the
Capacity Assurance Program Pl an’s SSO renedi al measures, including a
conpletion date for such neasures; solutions for other alleged
viol ations of the Act (including, anmnong other things, CSOs and
certain WMPs); and for a civil penalty to address both the
unaut hori zed di scharges fromthe Sanitary Sewer System (some of the
injunctive relief for which is incorporated in this Partial Consent
Decree) and the other alleged violations;

WHEREAS, the Parties recognize that if they are unable to
tinmely negotiate a resolution of these issues, future litigation may
be necessary;

VWHEREAS, the Parties explicitly recognize that this Parti al
Consent Decree does not resolve any clains the Plaintiffs may have
for penalties for the SSO violations alleged in the Conplaints; that
this Partial Consent Decree does not fully resolve Plaintiffs’ clains
for injunctive relief arising fromthe SSO violations alleged in the
Conpl ai nts because it does not require inplenentation of the renedial
nmeasures to be proposed under the Capacity Assurance Program Pl an;
that this Partial Consent Decree does not resolve any clains
Plaintiffs may have for penalties or injunctive relief for violations

t hat have not yet been alleged in any conplaint; and that the Parties



reserve all clainms and defenses that they may have concerning al
t hese matters; and

VWHEREAS, the Parties agree and the Court, by entering this
Decree, finds that settlement of this matter w thout further
litigation is in the public interest and that entry of this Consent
Decree is the nost appropriate nmeans of resolving the matter

NOW THEREFORE, upon consent of the Parties hereto, before the
taking of testinony, w thout any adjudication of issues of fact or
| aw, and wi t hout adm ssion by the Defendants of the non-
jurisdictional allegations in the Conplaint, it is hereby ORDERED,
ADJUDGED AND DECREED as fol | ows:

I . JURI SDI CTI ON_AND VENUE

A. This Court has jurisdiction over the subject matter of
this action and over the Parties, pursuant to Section 309(b) of the
Act, 33 U.S.C. § 1331, and 28 U.S.C. 88 1331, 1345, and 1355. This
Court has supplemental jurisdiction over the clainms asserted by the
State of Ohio pursuant to 28 U.S.C. §8 1367. The United States'
Conpl ai nt states a clai mupon which relief can be granted pursuant to
Section 309 of the Act, 33 U S.C. 8§ 1319. The State's Conpl ai nt
states clainms upon which relief can be granted pursuant to O R C. 88
6111. 07 and 6111.09. The Defendants agree not to contest the

jurisdiction of the Court to enter and enforce this Decree.



B. Venue is properly in this District pursuant to Section
309(b) of the Act, 33 U.S.C. 8§ 1319(b), and under 28 U.S.C. 8§88 1391
and 1395.

1. PARTIES

A. Plaintiff, United States of America, is acting at the
request and on behalf of the Adm nistrator of the United States
Envi ronment al Protection Agency.

B. Plaintiff, State of Chio, is acting at the witten request
of the Director of Environmental Protection of the State of Ohio.

C. Def endant Board of Conm ssioners of Ham |ton County (“the
County”) is the duly authorized governing body of Ham Iton County,
Ohi o, pursuant to the laws of the State of Ohio. The County is the
hol der of various NPDES permits that govern discharges fromthe
County’s Wastewater Treatnent Plants and Sewer System As such, it
is responsi ble for operating the County's Wastewater Treatnment Plants
and Sewer System The County has established the MSD, a county sewer
district established pursuant to Chapter 6117 of the Ohio Revised
Code, and acts as the principal of MSD, including maintenance of
fundi ng authority for MSD. Prior court decisions in Chio hold that
MSD cannot be sued in its own nanme, and thus, MSD is not made a Party
to this action.

D. Def endant City of Cincinnati (“the City”) is a chartered

muni ci pal corporation, organized and existing under the |aws of the



State of Chio. Pursuant to an agreenment with the County, and subject
to the pertinent provisions of the Ohio Revised Code, the City al so
serves as the agent for the County in the management and operation of

MSD. It is in this capacity that the City is named as Defendant.

[11. BILNDI NG EFFECT

A. The provisions of this Consent Decree shall apply to, and
be bi ndi ng upon the Defendants and their officers, directors,
enpl oyees, agents, servants, successors and assigns, and upon al
persons, firnms and corporations in active concert or participation
with the Defendants or the Defendants’ officers, directors,
enpl oyees, agents, servants, successors or assigns, and upon the
United States and the State of OChio.

B. Effective fromthe Date of Lodging of this Consent Decree
until its termnation, any sale or transfer of either Defendant’s
interests in or operating role with respect to the Sewer System or
WMPs shall not in any manner relieve either Defendant of its
responsibilities for neeting the ternms and conditions of this Consent
Decree, except as provided in Paragraph C

C. | f either Defendant seeks to name a successor in interest
to assunme any or all of its interests in, or operating role with
respect to, the Sewer System or WAMPs, such Defendant may request

modi fication of this Consent Decree fromU. S. EPA/ Chio EPA to anend



this Consent Decree in accordance with the role to be assuned by the
proposed successor in interest. Upon such Defendant’s request, the
Parties shall discuss the matter. |f the Parties agree on a proposed
nodi fication to the Consent Decree, they shall prepare a joint notion
to the Court requesting such nodification and seeking | eave to join
t he proposed successor in interest. |If the Parties do not agree, and
t he Defendant still believes nodification of this Decree and joi nder
of a successor in interest is appropriate, it may file a notion
seeki ng such nodification in accordance with Federal Rule of Civil
Procedure 60(b); provided, however, that nothing in this Paragraph is
intended to waive the Plaintiffs’ right to oppose such notion and to
argue that such nodification is unwarranted.

D. If this Consent Decree is nodified to allow a successor in
interest to assunme any or all of the obligations hereunder,
Def endants shall give witten notice of and provide a copy of this
Consent Decree to any such successor in interest prior to transfer of

ownership or operation of any portion of their WMPs or Sewer System

E. Def endants shall notify U S. EPA and Ohio EPA in witing,
as specified in Section XX, of any successor in interest at |east
twenty-one (21) days prior to any such transfer.

F. Def endants shall advise each engi neering, consulting and

contracting firmto be retained to performany activities described
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in this Decree of the existence of this Decree and shall nmake copies
of this decree available to such firns upon execution of any contract
relating to such work. Defendants shall also advise each

engi neering, consulting and contracting firm already retained for
such purpose, of the existence of this Decree and shall nmke copies
of this Decree available to such firns no later than thirty (30) days

after the Date of Lodging of this Consent Decree.

| v. OBJECTI VES

It is the express purpose of the Parties entering into this
Partial Consent Decree to further the objectives set forth in Section
101 of the Act, 33 U S.C. 8 1251, and to partially resolve the clains
of the Plaintiffs for injunctive relief for unpermtted discharges
fromthe Defendants’ Sanitary Sewer System as alleged in Plaintiffs’
Conmplaints. In light of these objectives, Defendants agree, inter
alia: to use sound engineering practices, consistent with industry
standards, to performinvestigations, evaluations and anal yses and to
desi gn and construct any renedi al nmeasures required by this Decree;
to use sound nmanagenent, operational, and nmai ntenance practices,
consistent with industry standards, to inplenment all the requirenents
of this Consent Decree; and to achieve expeditious inplenmentation of
the provisions of this Decree with the goal of elimnating al

Sanitary Sewer Overfl ows.
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V. DEFI NI TI ONS

A Unl ess ot herw se defined herein, terns used in this
Consent Decree shall have the meaning given to those terns in the
Cl ean Water Act, 33 U S.C. 88 1251 et seq., and the regul ati ons
promul gat ed t hereunder.

B. The following ternms used in this Consent Decree shall be
defined as foll ows:

“Cal endar Quarter" shall nmean the three-nonth periods ending on
March 31st, June 30th, Septenber 30th, and Decenber 31st.

“City” shall nean the City of Cincinnati, Ohio.

“Conmbi ned Sewer System' neans the portion of the Defendants’
Sewer System designed to convey munici pal sewage (donestic,
commercial and industrial wastewaters) and stormwater runoff through
a single-pipe systemto the Defendants’ Wastewater Treatnment Plants
or Conbi ned Sewer Overfl ows.

“Consent Decree” shall nmean this Consent Decree.

“County" shall mean Ham |ton County, Ohio and the Board of
County Commi ssioners of Ham |ton County.

"Date of Entry" shall mean the date the Consent Decree is
approved and signed by a United States District Court Judge.

"Dat e of Lodgi ng" shall nean the date the Consent Decree is
filed for lodging with the Clerk of the Court for the United States

District Court for the Southern District of GChio, Western Division.
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"Day" or "Days" as used herein shall nmean a cal endar day or
cal endar days, unless otherw se indicated. Wen the day a report or
ot her deliverable is due under this Consent Decree falls on a
Sat urday, Sunday, federal holiday or |egal holiday for Defendants,
Def endants shall have until the next cal endar day that is not one of
t he af orenmenti oned days for submttal of such report or other
del i verabl e.

“Infiltration"” shall nmean the water entering a sewer system and
service connections fromthe ground, through such nmeans as, but not
limted to, pipes, pipe joints, connections, or manhole walls.

“Inflow' shall mean the water discharged into a sewer system
i ncl udi ng service connections, from such sources as, but not limted
to: roof |eaders; cellars, yard and area drains; foundation drains;
cooling water discharges; drains from springs and swanpy areas;
manhol e covers; cross connections fromstorm sewers; surface run-off;
street wash waters; or drainage.

“1/1" shall mean the total quantity of water from both
infiltration and inflow w thout distinguishing the source.

“MI11l Creek Deep Tunnel” shall mean a tunnel designed to
provi de flood control and CSO control in the MII Creek drai nage
basi n.

“Non- MSD Sewer Systent shall nmean any wastewater collection and

transm ssi on system or piping that is designed to collect and convey
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donestic, commercial or industrial sewage and/or stormwater, but that
is not owned or controlled by MSD at the tinme of |odging of this
Consent Decree. The wastewater collection and transm ssion system
and the piping conprising the Non-MSD Sewer System are generally
depicted in Exhibit 1 to this Decree.

“Par agraph” shall mean a portion of this Consent Decree
identified by an uppercase letter.

“Sanitary Sewer Discharge” and "SSD' shall mean any discharge
to waters of the State or United States from Defendants’ Sanitary
Sewer System through a point source not specified in any NPDES
permt.

“Sanitary Sewer Overflow,” “SSO " and “Overflow’ shall nmean any
di scharge to waters of the State or United States from Defendants’
Sanitary Sewer System through point sources not specified in any
NPDES permit, as well as any rel ease of wastewater from Defendants’
Sanitary Sewer Systemto public or private property that does not
reach waters of the United States or the State, such as a release to
a land surface or structure that does not reach waters of the United
States or the State; provided, however, that wastewater backups into
bui | di ngs that are caused by bl ockages, flow conditions, or
mal functions in a building lateral, other piping or conveyance system
that is not owned or operationally controlled by Defendants are not

SSCs for the purposes of this Consent Decree.
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“Sanitary Sewer Overflow 700,” or “SSO 700,” shall nean the SSO
| ocated at State plane coordinates E 1,418, 903; N 455, 867.

“Sanitary Sewer Systeni or “SSS” shall nmean all portions of the
Def endants’ Sewer Systemthat are not a part of the Defendants’

Conmbi ned Sewer System  SSS does not include any non- MSD Sewer
System

“Section” shall mean a portion of this Consent Decree
identified by an uppercase Roman Nunber.

“Sewage” means muni ci pal sewage, including donestic, commerci al
and industrial sewage.

“Sewer Systeni nmeans the wastewater collection and transni ssion
system owned or operated by Defendants designed to collect and convey
muni ci pal sewage (domestic, comrercial and industrial) to the
Def endants’ WAastewater Treatnent Plants or overflow structures.

“Sub- Basi n” neans the follow ng portions of the Defendants’
Sewer System West Branch MII| Creek, East Branch M| Creek, South
Branch MII| Creek, Polk Run, Sycanore, California, Dry Run-Newt own-
Cl ough, Duck Creek, Delta, Middy Creek, Taylor Creek, Rapid Run,
Muddy Creek-Ohio River and Cl eves.

“Surcharge” means the condition that exists when the surface of
t he wastewater in manhol es rises above the top of the sewer pipe, or
the sewer is under pressure or head, rather than at atnospheric

pressure.
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"Ten-Year Stornf' shall nmean a SCS Type Il stormwith a ten-year
return and 24-hour duration.

“U. S. EPA/OChio EPA’ shall mean “U.S. EPA and Ohi o EPA” unless
Plaintiffs jointly elect (in their unreviewable discretion) to assign
a particular task or responsibility to one of them To nmke that
el ection, Plaintiffs shall notify Defendants in witing of the task
or responsibility that U S. EPA or Ohio EPA is assigned.

Col lectively, U S. EPA/Ohio EPA are referred to as "Plaintiffs,” and
each individually is a "Plaintiff" under this Decree.

“Wast ewater Treatnment Plant(s)” (“WMP(s)”) shall refer to: 1)
the follow ng wastewater treatnent plants: MIIl Creek, Little Mam,
Muddy Creek, Sycanore, Pol k Run, Indian Creek, and Tayl or Creek; and
2) the permtted treatnment facilities owned or operated by Defendants

identified in Exhibit 2 to this Decree.

VI. CAPI TAL | MPROVEMENT PROJECTS AND SSO 700

A. Capital I|nprovenment Projects
1. Def endants shall construct Capital | nprovenent
Projects (CIP) consistent with the descriptions set forth in Exhibit
3 and in accordance with the Construction Conpl ete Dates for each
project set forth in Exhibit 3; provided however, that Defendants may
seek to nodify the project descriptions and schedule set forth in

Exhibit 3 to address deficiencies in these projects identified by the
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Sanitary Sewer System Hydraulic Moddel conpleted pursuant to Paragraph
VI1.B of this Consent Decree. Any such new schedul e proposed by

Def endants shall be as expeditious as practicable. Defendants shall
submt any proposed nodifications to the project descriptions and/or
schedul e set forth in Exhibit 3 to U S. EPA/ Chio EPA for review and
approval .

2. U.S. EPA/Ohi o EPA may approve the submittal or
decline to approve it and provide witten comments. Wthin 60 days
of receiving U S. EPA/Chio EPA's witten comrents, Defendants shal
either: (i) alter the submttal consistent with U S. EPA/Chio EPA s
witten comments, and submit the submttal to U S. EPA/Ohio EPA for
final approval; or (ii) submt the matter for dispute resolution
under Section XIV of this Decree.

3. Upon receipt of U S. EPA/Ohio EPA' s final approval of
the subm ttal, or upon conpletion of the submttal pursuant to
di spute resolution, Defendants shall inplenent the revised Capital
| mpr overment Project(s) in accordance with the schedule in the
approved subm ttal

B. SSO 700 Interim Measures

1. No nore than el even nonths fromthe | odging of this
Consent Decree, Defendants shall submt an SSO 700 Interim Renmedi al
Measures (IRM Plan to build a Chem cally Enhanced Hi gh Rate Settling

(CEHRS) and Storage Facility, to reduce the anpunt of contam nant
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| oadi ng and i nprove the quality of discharges from SSO 700 while
alternatives for final renedial neasures for SSO 700 are being

devel oped, evaluated and inplenented. The CEHRS and Storage Facility
wi Il consist of a storage basin, a Chem cally Enhanced Hi gh Rate
Settling (CEHRS) treatnent system and the piping, punps, controls
and equi pment necessary to allow the systemto operate as both a
storage and treatnment facility. The CEHRS treatnment system shal
utilize the ballasted floccul ati on process (in which chem cals and a
fine sand are added to the wastewater prior to settling, to inprove

solids renmoval rates and treatnent system capacity) or another CEHRS

treatment process that will provide an equival ent or better reduction
in di scharge volune and pollutant load to the MII Creek. Defendants
shall spend a mnimum of $10 mllion and up to $15 mllion in total

project costs on the CEHRS and Storage Facility. Defendants shal
utilize their avail able hydraulic nodeling capabilities to assess
whet her margi nal increases in system capacity and total project cost
above $10 mllion (up to $15 mllion) are justified based on a “knee
of the curve” analysis. The IRM Plan shall contain the results of
such an eval uation of system cost/perfornmance, and a di scussion of
proposed system capacities and capital costs, based on those

cost/ performance anal yses. The IRM Pl an shall al so provide a detail ed
techni cal description of the proposed CEHRS and Storage Facility,

including its proposed design performance characteristics (including
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expected treatnment capacity and associ ated “desi gn” storm magnitude,
hydraulic | oading rates, ballast and chem cal feed rates, expected
nodes of operation, etc.); its expected inpact on SSO 700 activation
frequency, duration and volunme of discharge in a “typical” year; and
associ ated pollutant loads in a “typical” year (under both current
uncontroll ed conditions and follow ng inplenentation of the CEHRS and
Storage Facility). The IRM Plan shall also include a schedul e that
is as expeditious as practicable, and that achi eves conpl etion of
construction by no |ater than Decenber 31, 2007. At a mninmm the
schedul e shall include critical construction mlestones, including,
at a m nimum deadlines for subm ssion of a Permit to Install;
commencenent of construction, and conpletion of construction.

2. U.S. EPA/Ohio EPA may approve the IRM Pl an or decline
to approve it and provide witten comments. Wthin 60 days of
receiving U S. EPA/Chio EPA's written comments, Defendants shall
either: (i) alter the IRM Plan consistent with U S. EPA/Ohio EPA s
written comrents, and submt the IRMPlan to U. S. EPA/ Ohio EPA for
final approval; or (ii) submt the matter for dispute resolution
under Section XIV of this Decree.

3. Upon receipt of U S. EPA/Ohio EPA' s final approval of
the IRM Pl an, or upon conpletion of the IRM Plan pursuant to dispute
resol uti on, Defendants shall inplenent the IRM Plan in accordance

with the schedule in the approved Pl an.
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4. Once construction is conpleted and the CEHRS and
Storage Facility is placed in service, Defendants shall operate and
mai ntain the CEHRS and Storage Facility in a manner consistent with
the goals of (1) reducing SSO 700 pollutant discharges and, (2)
successfully conmpleting the CEHRS and Storage Facility Effectiveness
Study, required by subparagraph VI.B.6, in accordance with the
approved CEHRS and Storage Facility Effectiveness Study Pl an.

5. Wthin 60 days of conpletion of construction of the
CEHRS and Storage Facility, Defendants shall provide U S. EPA and
Chi o EPA with docunentation regarding the total project cost, and the
conponents of that total cost (e.qg., land acquisition, design,
equi pnment acqui sition and construction, etc.), of the CEHRS and
Storage Facility.

6. CEHRS and Storage Facility Effectiveness Study.

(a) Wthin 30 nonths of the entry of this

Consent Decree, Defendants shall submt to U S. EPA and Ohio EPA, for
approval, a work plan for conducting a two year study ("CEHRS and
Storage Facility Effectiveness Study") of the effectiveness of the
CEHRS and Storage Facility. The study shall comrence i medi ately
after conpletion of construction of the CEHRS and Storage Facility
and shall include, but not be limted to, an analysis of: (a) the
effectiveness of those facilities at renmoving suspended solids,

carbonaceous bi ochem cal oxygen demand (or biochem cal oxygen
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demand), total Kjeldahl nitrogen (TKN), ammonia and t ot al

phosphorus; (b) any difficulties encountered in or limtations
involved with using those facilities over a range of flow conditions,
chem cal feed rates and other operational control paraneters; and (c)
nmeasures that MSD has taken to optim ze use of those facilities. The
wor k plan shall also include a schedule for the study and for
production of a report that presents the results of the study.

(b) U S. EPA/Ohio EPA may approve the CEHRS
and Storage Facility Effectiveness Study Plan or decline to approve
it and provide witten comments. Wthin 60 days of receiving U S.
EPA/ Ohio EPA's witten comments, Defendants shall either: (i) alter
the CEHRS and Storage Facility Effectiveness Study Plan consistent
with U S. EPA/Chio EPA's written coments, and submit the CEHRS and
Storage Facility Effectiveness Study Plan to U.S. EPA/ Chio EPA for
final approval; or (ii) submt the matter for dispute resol ution
under Section XIV of this Decree.

(c) Upon receipt of U S. EPA/Chio EPA s final
approval of the CEHRS and Storage Facility Effectiveness Study Pl an,
or upon conpletion of the CEHRS and Storage Facility Effectiveness
Study Pl an pursuant to dispute resolution, Defendants shall inplenment
the CEHRS and Storage Facility Effectiveness Study Plan in accordance

with the schedule in the approved Pl an.

C. Per manent Renmedi al Measures for SSO 700
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1. As soon as sufficient information becones avail abl e
on which to base their decision, but no | ater than Decenmber 31, 2005,
Def endants shall submt to U S. EPA/Chio EPA a notice concerning the
M Il Creek Deep Tunnel (“Tunnel Notice”). The Tunnel Notice shal
contain a statement either: (a) that Defendants will pursue

construction of the MII Creek Deep Tunnel; or (b) that Defendants

will not pursue construction of the MII| Creek Deep Tunnel
2. It is the current understanding of the Parties that
Def endants intend to pursue construction of the MII Creek Deep

Tunnel with assistance and/or funding froma third party project
sponsor, which is not a signatory to this Consent Decree. However
whet her or not Defendants actually receive such assistance and/or
fundi ng shall have no effect on Defendants’ obligations under this
Consent Decree, including, but not limted to, the requirenent that
Def endants conpl ete construction of permanent remedi al neasures for
SSO 700 in the manner and in accordance with the applicable schedule
set forth in subparagraph VI.C. 3.

3. Def endants shall submt to U S. EPA/Chio EPA an SSO
700 Renedi al Plan by December 31, 2009. The SSO 700 Renedi al Pl an
shall set out a plan for installation of renmedial measures that have
the goal of elimnating SSOs from SSO 700. The SSO 700 Renedi al Pl an
shal |l provide a schedule for design and construction of the proposed

renedi al neasures, which shall include critical construction
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nm | estones, including, at a m ninmm deadlines for subm ssion of a
Permit to Install; comencenent of construction, and conpletion of
construction. |If Defendants intend to address SSOs from SSO 700 in
whol e or in part by the operation of the MII Creek Tunnel, the
schedul e shall be as expeditious as practicable and shall achieve
construction of the Tunnel and any other proposed renedi al neasures
by Decenber 31, 2016. |If Defendants intend to address SSOs from SSO
700 by neans other than the operation of the MII Creek Tunnel, the
schedul e shall be as expeditious as practicable and shall achieve
construction of the proposed renedi al nmeasures by Decenber 31, 2022.
The SSO 700 Renedi al Plan shall also include a detailed technical
description of the proposed renedi al nmeasures, estimated costs
(capital, annual operation and mai ntenance (O&) and either present
val ue or annualized costs), and information regarding the expected
performance of the proposed renedi al nmeasures (including the expected
performance of the measures during stornms of various sizes and the
maxi mum storm that the neasures can be expected to capture or
ot herwi se address). In addition, the Plan shall indicate whether the
CEHRS and Storage Facility will remain in operation after
construction of the proposed renedial nmeasures, and if so, in what
capacity and with what expected performance results.

4. U.S. EPA/Ohi o EPA may approve the SSO 700 Renedi al

Pl an or decline to approve it and provide witten coments. Wthin
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90 days of receiving U S. EPA/Chio EPA's witten comments, Defendants
shall either: (i) alter the SSO 700 Renedi al Plan consistent with

U S EPA/Chio EPA's witten comments, and submt the SSO 700 Renedi al
Plan to U S. EPA/Ohio EPA for final approval; or (ii) submt the
matter for dispute resolution under Section XV of this Decree.

5. Upon receipt of U S. EPA/Ohio EPA' s final approval of
t he SSO 700 Renedi al Pl an, or upon conpletion of the SSO 700 Renedi al
Pl an pursuant to dispute resolution, Defendants shall inplenent the
SSO 700 Renedi al Plan in accordance with the schedule in the approved
Pl an.

D. Eval uati on and Correction Peri od.

1. After the conpletion of the permanent renedi al
measures for SSO 700, Defendants nmay eval uate the effectiveness of
the rehabilitative work conpleted. Defendants nmay have two years
after the conpletion of construction date for the renedi al nmeasures
set forth in the SSO 700 Renedial Plan to evaluate system
per f or mance.

2. | f Defendants need additional tinme to elim nate SSOs
from SSO 700 or to correct other problens identified during the
eval uation period, they may petition U S. EPA/Ohio EPA for an
ext ensi on of the previously applicable deadline for conpletion of
construction of the SSO 700 renedi al neasures to allow for the

i npl ement ati on of additional remedial nmeasures. Such petition shall
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include the reason(s) that the deadline extension is deened necessary
and shall be submtted within thirty (30) days of the end of the two-
year evaluation period. Defendants shall submt a petition as soon
as practicable after they identify a problems) that they believe
warrants correction, and may submit nore than one petition if they
identify nultiple problens.

3. U.S. EPA/Ohi o EPA may approve the petition or decline
to approve it and provide witten comments, provided however, that
U.S. EPA/Ohio EPA' s approval shall not be arbitrarily and
capriciously denied if the permanent remedi al neasures have been
desi gned and constructed in accordance with the SSO 700 Renedi al Pl an
approved by U. S. EPA/ Chi o EPA pursuant to Paragraph VI.C of this
Decree. Wthin 45 days of receiving U S. EPA/Chio EPA's witten
comments, Defendants shall either: (i) alter the petition consistent
with U S EPA/Ohio EPA's witten coments, and submt the petition to
U.S. EPA/OChio EPA for final approval; or (ii) submt the matter for
di spute resolution under Section XIV of this Decree.

4. Upon receipt of U S. EPA/Ohio EPA' s final approval of
the petition, or upon conpletion of the petition pursuant to dispute
resol uti on, Defendants shall have 90 days to submt a Revised SSO 700
Remedi al Plan (including a schedule that is as expeditious as
practicable for conpletion of the additional renedial neasures) to

U.S. EPA/Chio EPA for review and approval .
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5. U.S. EPA/Ohi o EPA may approve the Revised SSO 700
Renmedi al Plan or decline to approve it and provide witten coments.
Wthin 90 days of receiving U S. EPA/Chio EPA's witten comments,
Def endants shall either: (i) alter the Revised SSO 700 Renedi al Pl an
consistent with U S. EPA/Chio EPA's written coments, and submt the
Revi sed SSO 700 Renmedial Plan to U S. EPA/ OChio EPA for final
approval; or (ii) submt the matter for dispute resol ution under
Section XV of this Decree.

6. Upon receipt of U S. EPA/Chio EPA s final approval of
t he Revised SSO 700 Renedi al Plan, or upon conpletion of the Revised
SSO 700 Renedi al Pl an pursuant to dispute resolution, Defendants
shal |l inplenment the revised SSO 700 Renedi al Plan in accordance with
t he schedul e included in the approved revised Pl an.

E. Modi fication of the Tunnel Notice or Renedial Plan

1. At any tinme after subm ssion of the Tunnel Notice, or
the SSO 700 Renedial Plan, if Defendants reasonably believe in good
faith that the decision reflected in the Tunnel Notice or the SSO 700
Remedi al Pl an should be significantly nodified or that alternative
remedi al nmeasures that have the goal of elimnating SSOs from SSO 700
shoul d be inplenmented, Defendants may submt to U S. EPA and Ohi o EPA
a Revised Tunnel Notice and/or a Revised SSO 700 Renedi al Plan. The

Revi sed Tunnel Notice and/or the Revised SSO 700 Renedial Plan wll
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set out the nature of the nmodification to the Tunnel Notice and/or
t he SSO 700 Renedi al Plan and the reasons for such nodifications.
U. S. EPA/Ohio EPA shall review the submttal and in their sole and
unrevi ewabl e di scretion may approve or di sapprove the proposed
submttal. Upon receipt of U S. EPA/ Chio EPA' s approval of the
subm ttal, Defendants shall inplenment the approved submttal in
accordance with its terns.

2. If U S. EPA/ Chio EPA do not approve the submttal,
and Defendants believe nodification of this Decree is appropriate,
they may file a notion seeking such nodification in accordance with
Federal Rule of Civil Procedure 60(b); provided, however, that
nothing in this subparagraph is intended to waive the Plaintiffs’
right to oppose such notion and to argue that such nodification is

unwar r ant ed.

VI | . COVMPREHENSI VE SSO REMEDI ATI ON PROGRAM
A | nt roducti on
1. As further set forth in this Section, Defendants
shal | undertake a conprehensive programto eval uate and propose
rehabilitation nmeasures for their Sanitary Sewer Systemin order to
neet the objectives of this Consent Decree as described in Section IV
and as further described in this Section VII. This program builds

upon the Capital |nprovenent Projects required by Section VI and
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Exhi bit 3 of this Consent Decree, will take place in phases, and
includes the follow ng el enents:

Dat a Col |l ecti on and Mbdel i ng

! Sanitary Sewer System Hydraulic Mdel (and
associ ated nmonitoring and data coll ection)
(VI I.B)

Anal yvsis and Assessnent

! Capacity Assessnment Plan (fVil.C)
! Capacity Assessment Report (fVII.D)

Pr ogram Devel opnment and | npl enent ati on

! Capacity Assurance Program Pl an Devel opnent

(VI 1. E)

SSO Monitoring and Reporting Program (fVII.F)

Sewer Overfl ow Response Program (fVII1. G

Operation and Mai ntenance Program (fVII.H)

| ndustrial Waste SSO CSO Managenent and

M ni m zation Program (fVII1.1)

Punp/Lift Station Operating and Managenent

Procedures (fVI1.J)

Short Term Adequate Capacity Program Pl an
(8VI1l)
2. Def endants’ pl ans, progranms, and other submttals

shall be based on good engi neering practices and industry standards
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and shall be consistent with the foll owi ng standard references, or
revisions thereto, as applicable:
! EPA' s Handbook: Sewer System Infrastructure
Anal ysi s and Rehabilitation, EPA/625/6-91/030,

Cct. 1991,

Wat er Environnent Federation's Manual of
Practice FD- 6/ ASCE Report No. 62, EXxisting
Sewer Eval uation & Rehabilitation, 1994.

B. Sanitary Sewer System Hydraulic Model

1. Def endants shall devel op and enpl oy, as required by
Paragraph VII.C, a hydraulic nodel of Defendants’ Sanitary Sewer
System (“the Sanitary Sewer System Model” or “the Model) in
accordance with the “Metropolitan Sewer District of Geater
Ci ncinnati Model and Data Coll ection Work Plan and Addendum (August
2001) (Model Plan) which is attached as Exhibit 4 to this Consent
Decr ee.

2. The Model Pl an describes how Def endants will devel op
and i npl ement a hydraulic nodel of their Sewer System The Model
Pl an al so descri bes the extensive Sewer System precipitation,
groundwat er, flow, and other nonitoring and data coll ection that
Def endants have perforned or will be perform ng, and how Def endants

will use those data in calibrating and validating the Model
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3. Def endants shall conplete calibration and validation
of the Model through actual flow nmeasurenents by COctober 31, 2003,
unl ess there have not been adequate precipitation events to allow for
the technically sound calibration and validation of the Mddel. |If
t here have not been adequate precipitation events, Defendants shal
so notify U S. EPA/OChio EPA in witing and then shall conplete
calibration and validation of the Moddel through actual precipitation
and flow measurenents as expeditiously as practicable. Defendants
shall immediately notify U S. EPA/Ohio EPA in witing when validation
has been conpl et ed.

C. Capacity Assessnment Pl an

1. Def endants shall carry out an assessnment of the
capacities of the follow ng portions of their Sanitary Sewer System
all punp stations, all gravity sewer lines of 12 inches dianmeter or
greater, force mains and syphons (as specified in the Mdel Plan),
all known overflow points, specified sewers that hydraulically affect
all known overflow points, and any other portions of the Sewer System
(i ncluding portions of the Combined Sewer System 18 inches or
greater, such as interceptors) that nmust be assessed so as to allow
the technically sound evaluation of the causes of all known capacity-
rel ated SSOs, and the identification of appropriate neasures that
have the goal of elimnating those capacity-related SSOs. This

assessnent shall specifically identify the hydraulic capacities of
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t he aforenenti oned portions of the Sewer System and conpare those
capacities to existing and future projected (through year 2025, or
anot her future date chosen consistent with industry standards)
average and peak, dry and wet weather flows. This capacity
assessnent shall take into account inpacts on future collection
system capacities that may result fromthe conpletion of the Capital
| mpr overmrent Projects required pursuant to Section VI and Exhibit 3.
This assessnment shall identify, within the aforenentioned portions of
Def endants’ Sewer System those portions of the Sewer Systemthat
experience and/ or are expected to experience and/or cause SSOs and/or
Sur charge conditions under existing and future projected (through
year 2025, or another future date chosen consistent with industry
st andards), average and peak, dry and wet weather flows, and the
degree to which those portions experience or cause, under current or
projected future conditions, SSOs and/or Surcharge conditions. It is
specifically noted that the prograns in this Consent Decree do not
seek, per se, to elimnate all Surcharge conditions in Defendants’
Separate Sewer System rather, identification of Surcharge conditions
is required as Surcharge conditions are typically indicative of
limted additional capacity in a sewer |ine.

2. Thi s assessnment shall consider |ocal rainfall data
and the inpact of appropriate rainfall events on peak wet weather

flows within those portions of Defendants’ Sewer Systemidentified in
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subparagraph C. 1, above. Defendants shall use the Model, as
described in the Model Plan attached as Exhibit 4, to acconplish this
assessnent.

3. Def endants shall submt to U S. EPA/ Chio EPA for
revi ew and approval a conprehensive Capacity Assessnent Plan within
120 days of conpletion of validation through actual flow nmeasurenents
of the nodel devel oped pursuant to the Model Plan attached to this
Decree as Exhibit 4. This Capacity Assessnment Plan shall describe
how Def endants wi Il undertake an engi neering study to conprehensively
eval uate the hydraulic capacities of specified portions of the Sewer
System as descri bed above in subparagraph VII.C 1. The Pl an shal
al so include a schedule that is as expeditious as practicable for the
conpl etion of that Assessnent for the conpletion and subnission to
U S. EPA/Ohio EPA of a Report summarizing the Assessnent, and for the
conpl eti on and subm ssion of a Capacity Assurance Program Pl an,
pursuant to the requirenments of Paragraph VIIl.E.

4. U.S. EPA/Ohi o EPA may approve the Capacity Assessnent
Pl an or decline to approve it and provide witten coments. Wthin
60 days of receiving U S. EPA/Chio EPA's written coments, Defendants
shall either: (i) alter the Capacity Assessnment Plan consistent with
U S. EPA/Ohio EPA's witten comrents, and submt the Capacity

Assessnent Plan to U S. EPA/Ohio EPA for final approval; or (ii)
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submt the matter for dispute resolution under Section XIV of this
Decr ee.

5. Upon receipt of U S. EPA s/Ohio EPA s final approval
of the Plan, or upon conpletion of the Capacity Assessnent Pl an
pursuant to dispute resolution, Defendants shall inplenment the
Capacity Assessnment Plan in accordance with the schedul e included in
t he approved Pl an.

D. Capacity Assessnment Report

1. Def endants shall submt a Report, consistent with the
schedule in the approved Capacity Assessnent Plan required pursuant
to Paragraph VII.C, that presents and summari zes the results of
i npl ementation of the Capacity Assessnent Plan to U. S. EPA/ Chi o EPA
for review, comment and approval. This Capacity Assessment Report
shal | describe the analyses carried out, and shall specifically
identify, both in narrative and using schematics and maps, within the
af orementi oned portions of Defendants’ Sewer System portions of the
Sewer System experiencing or causing SSOs and/ or Surcharge, and/or
havi ng i nadequate capacity under current and future conditions, and
both dry and wet weather conditions, and shall characterize those
capacity limtations. The Report shall provide detailed information
denonstrating that the assessnent has been carried out in accordance

with the approved Pl an.
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2. U.S. EPA/Ohi o EPA may approve the Capacity Assessnent
Report or decline to approve it and provide witten comments. Wthin
60 days of receiving U S. EPA/Chio EPA's written coments, Defendants
shall either: (i) alter the Capacity Assessnment Report consi stent
with U S. EPA/Ohio EPA's witten coments, and submt the Capacity
Assessnent Report to U S. EPA/Chio EPA for final approval; or (ii)
submt the matter for dispute resolution under Section XIV of this
Decree. Upon receipt of U S. EPA ' s/Ohio EPA's final approval of the
Capacity Assessnment Report, or upon conpletion of the Report pursuant
to dispute resolution, Defendants shall utilize the assessnent to
devel op the Capacity Assurance Program pursuant to the requirenents
of Paragraph VII.E.

E. Capacity Assurance Program Pl an

1. Def endants shall develop a Capacity Assurance Program
Pl an, based upon the system capacities reveal ed by the Capacity
Assessnment pursuant to Paragraphs VII.C-VII.D, Defendants’ know edge
of the condition of their Sewer System and projected inpacts of the
Capital Inprovenment Projects required pursuant to Section VI and
Exhi bit 3, and any ot her planned inmprovenents, changes, or additions
to Defendants’ Sewer System The Capacity Assurance Program Pl an
shall identify additional feasible renmedial measures that have the
goal of elimnating all capacity-related SSOs and/or that are

necessary to insure that there is adequate capacity in the SSS under
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current and projected future conditions so that there will be no
capacity-rel ated SSOs under projected future conditions (as defined
i n subparagraph VII.C. 1). If insufficient capacity, conpared to
current or projected future conditions (as defined in subparagraph
VI1.C 1), exists in any portion of the Defendants’ Sanitary Sewer
System or those other portions of Defendants’ Sewer System that
convey sanitary Sewage to the WMPs, Defendants shall identify
addi ti onal feasible measures needed to provi de adequate capacity
under current and projected future conditions and/or that have the
goal of elimnating capacity-related SSOs and shall provide detailed
information on the nmethodol ogi es used to select the proposed renedial
measures. It is the intent of the Parties that the Capacity
Assurance Program Plan shall identify only those neasures the
construction or inplenmentation of which is necessary in |light of

i nformati on and anal yses devel oped pursuant to Sections VI and Vi1,
whi ch construction and/or inplenmentation shall not be required under
this decree and shall only be required pursuant to future

negoti ations and/ or other enforcenent action.

2. Measur es proposed by Defendants to address capacity
l[imtations may include renmoval of |/l sources, increases in punp
station and sewer capacities in both the Sanitary Sewer System and
t he Conbi ned Sewer System storage/equalization facilities, or

i ncreases in wastewater treatnent plant capacity.
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3. The Capacity Assurance Program Plan shall provide
information regarding the effectiveness of the Capital |nprovenent
Projects required pursuant to Section VI and Exhibit 3, and their
conpatibility with the other renmedial projects chosen and the
ultimate goal of elimnating SSCs.

4. The Pl an shall provide estimted costs (capital,
annual O&M and either present value or annualized costs) and
information regarding the expected performance of all considered and
proposed neasures. U. S. EPA/ OChio EPA shall consider the infornmation
concerning costs and performance of neasures in their review of
Def endants’ Pl an.

5. The Pl an shall provide a schedule that is as
expeditious as practicable for design and construction of al
proposed neasures. The schedul e shall be broken out by Sub-Basin,
and shall specify critical construction nm|estones for the projects
in each Sub-Basin, including, at a m nimum deadlines for subm ssion
of Permt(s) to Install, comrence construction, and conpl ete
construction, for each project, and a deadline for the conpletion
date of all work in each Sub-Basin.

6. It is the intent of the Parties that this Parti al
Consent Decree does not include a specific date by which all design
and construction in all Sub-Basins nust be acconplished, but that

this date will be proposed by Defendants in the schedul e required by
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subparagraph VII.E. 5, and will be subject to future negotiations
and/ or dispute resolution in connection with the review and approval
process for the Capacity Assurance Program Pl an under subparagraph
VIl.E. 8.

7. The Plan shall be submitted to U S. EPA/ Chio EPA for
review and approval, in accordance with the schedule in the approved
Capacity Assessnment Plan required pursuant to Paragraph VII.C.

8. U.S. EPA/Ohi o EPA may approve the Capacity Assurance
Program Pl an or decline to approve it and provide witten conmments.
Wthin 90 days of receiving U S. EPA/Chio EPA's witten coments,
Def endants shall either: (i) alter the Capacity Assurance Program
Plan consistent with U S. EPA/OChio EPA's witten comments, and submt
t he Capacity Assurance Program Plan to U S. EPA/ Chio EPA for final
approval; or (ii) submt the matter for dispute resol ution under
Section XIV of this Decree.

9. It is the intent of the Parties that inplenentation
of the Capacity Assurance Program Pl an shall not be required under
this Decree, but shall only be required pursuant to future
negoti ations and/ or other enforcenent action.

F. SSO Monitoring And Reporting Pl an
Def endants shall inmplenent the SSO Monitoring and

Reporting Plan attached to this Consent Decree as Exhibit 5.

G Sewer Overfl ow Response Pl an
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Def endants shall inmplenent the Sewer Overfl ow Response Pl an
attached to this Consent Decree as Exhibit 6.

H. Operati on and Mi ntenance Program

Def endants shall inplenent the Operation and Mi ntenance

Program attached to this Consent Decree as Exhibit 7.

| . | ndustrial Waste SSO CSO Di scharge Managenent and
M nim zation Pl an
Def endants shall inplement the Industrial Waste SSO CSO
Di scharge Managenent and M nim zation Plan attached to this Consent
Decree as Exhibit 8.
J. Purmp/Lift Station Operation and Mai ntenance Procedures
Def endants shall inplenent the Punp/Lift Station Operation and

Mai nt enance Procedures attached to this Consent Decree as Exhibit 9.

VI |1 .SHORT- TERM ADEQUATE CAPACI TY

A. Def endants shall inplenent the Short-Term Adequate
Capacity Program Pl an (STACP Plan) attached to this Consent Decree as
Exhi bit 10. Defendants shall authorize only those new sewers or
sewer extensions or an increase in flow associated with new
devel opnent that are in conformance with this Plan. The conditions
of this Plan shall apply to each Sub-Basin or part of a Sub-Basin
only until such tinme as the Sub-Basin renedi al neasures set forth in

Def endants' Capacity Assurance Program Pl an, required pursuant to
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Par agraph VII.E above, have been satisfactorily conpleted. Nothing
contained in the STACP Pl an shall be construed as setting standards
for, or changing any of the requirenments for or objectives of, the
remedi al neasures for the Defendants' Sewer System as required above
by Paragraph VII.E of this Consent Decree.

B. The STACP Pl an describes the process(es) that shall be
used for authorizing those new sewers and/ or sewer extensions
i ncluding forns, procedures, nethods, equations, staffing plans, flow
nmeter | ocations, and the information or nethods for obtaining
informati on necessary to support such authorizations.

C. The objective of the STACP Plan is to prevent any
wast ewater flows from new devel opnent from aggravating or in any way
adding to the quantity discharged from any downstream SSO.
Specifically, the objective of the STACP Plan is to ensure that nore
flowis renoved fromthe systemthan is added from a proposed new
sewer, sewer extension, or increased flow associated with new
devel opnent upstream of the SSO, as determ ned by the criteria and
formul ae set out in the STACP Plan. The current STACP Plan utilizes
a renmoval credit trade ratio, as determ ned by the criteria and
formul ae set out in the Plan, that a m ninumof 5 gallons of flow
froma downstream SSOis to be renoved for every gallon of flow added
fromthe proposed new sewer, sewer extension, or increased flow

associ ated with new devel opment upstream of the SSO. In eval uating
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t he proposed renoval /addition for consistency with the STACP Pl an,
Def endants shall use design |1& conditions and estimated peak flow
fromthe new devel opnent.

D. The STACP Plan may be nodified to incorporate new or
revised flow figures or nethodol ogies for inprovenents undertaken by
t he Defendants to renove extraneous water (lI/1) fromthe SSS, or to
change the renoval credit trade ratio. Any such nodification shal
be subject to the nodification process set out in Section 6.0 of the
STACP Pl an.

E. Def endants agree to notify the public and permt
applicants no |ater than 90 days after | odging of this Decree, of the

program requirenments in this Section.

| X. REPORTI NG REQUI REMENTS

A. Beginning within the thirty (30) days of the close of the
first full Calendar Quarter following the Date of Lodging of this
Consent Decree, and within thirty (30) days of the close of each
subsequent Cal endar Quarter, Defendants shall submt to U S. EPA and
Chio EPA, a summary report containing the follow ng information
pertaining to the Cal endar Quarter just concluded: a brief synopsis
of the current status of the nmmjor renmedial nmeasures (i.e., each CIP
project, the devel opnent of the Mdodel and associated data collection

activities, the Capacity Assessnment, the Capacity Assurance Program
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and the deliverables associated with, and inplenentation of, these
remedi al neasures) specified in Sections VI and VII of this Consent
Decree and progress made with respect to such remedi al neasures since
the last report; a brief synopsis of the inplenmentation of the SSO
Moni toring and Reporting Plan, Sewer Overfl ow Response Pl an.
Operati on and Mai ntenance Program |Industrial Waste SSO CSO
Managenment and M nim zation Plan, Punp/Lift Station Operating and
Managenent Procedures, and Short Term Adequate Capacity Program Pl an
(e.qg., conpliance with performance neasures); the number of Permt(s)
to Install that have been applied for and/or issued; and a
description of conpliance or non-conpliance with the requirenments of
this Consent Decree and its attachnments and, if applicable, reasons
for non-conpliance. This report shall also identify any antici pated
delays in the conpletion of any of the renedial nmeasures specified in
Sections VI and VII of this Consent Decree. It is anticipated that
these reports will provide summary information, preferably in the
formof narrative tables. Notification to U S. EPA or Ohio EPA
pursuant to this Paragraph of any anticipated delay, shall not, by
itself, excuse the del ay.

B. Along with the quarterly reports required by Paragraph
| X. A, Defendants shall also submt at the sane tine to U S. EPA
copies of nmonthly summaries of SSO i nformation and certifications

t hat Defendants have subnmitted to Ohi o EPA pursuant to the SSO
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Monitoring and Reporting Plan and the Short Term Adequate Capacity
Program Pl an in the previous Cal endar Quarter.

C. Begi nning within the 30 days of the first year anniversary
of the Date of Lodging of the Consent Decree, and within 30 days of
each subsequent anniversary, Defendants shall submt to U S. EPA/ Chio
EPA notice of: any staffing changes that occurred in the prior year
as required by Exhibit 6 (Sewer Overfl ow Response Plan); any
revisions to the procedures or schedules set forth in Appendices C or
Dto Exhibit 9 (Punp/Lift Station O&M Procedures); any revisions to
t he equi pnent owned by MSD as set forth in Appendix A to Exhibit 7
(G&M Program); any changes to permanent nonitoring | ocations that
Def endants nmade in the prior year as required by Exhibit 4 (Model
Pl an); and any other revisions nmade in accordance with the ternms of

Exhi bits 5-10.

X. DOCUMENT RETENTI ON/ CERTI FI CATI ON OF SUBM SSI ONS

A Def endants shall maintain copies of any underlying
research and data in their possession, custody or control for any and
all docunents, reports, or permts submtted to U S. EPA/ Ohio EPA
pursuant to this Consent Decree for a period of five (5) years after
subm ssion. Defendants shall require any i ndependent contractor(s)

i npl ementing this Consent Decree to also retain such materials for a
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period of five (5) years. Defendants shall submt such supporting
docunments to U. S. EPA/ Chi o EPA upon request.

B. At the conclusion of this docunent retention period,

Def endants shall notify U S. EPA, ©Chio EPA, U. S. Departnment of
Justice, and the OChio Attorney General at |east 90 days prior to the
destruction of any such materials, and upon request by any of these
agenci es, Defendants shall deliver any such materials to that agency
or other specified agency.

C. In all notices, docunents or reports submtted to the
United States and State pursuant to this Consent Decree, Defendants
shall, by a senior nmanagenent official, sign and certify such
noti ces, docunments and reports as foll ows:

| certify under penalty of law that this docunment and al

attachments were prepared under ny direction or

supervision in accordance with a system designed to assure

that qualified personnel properly gather and eval uate the

information submtted. Based on ny inquiry of the person

or persons who manage the system or those persons

directly responsible for gathering such information, the

information submtted is, to the best of ny know edge and

belief, true, accurate and conplete. | am aware that

there are significant penalties for submtting false
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information, including the possibility of fine and

i mpri sonment for know ng violations.

Xl . STIPULATED PENALTI ES

A. Def endants shall pay stipul ated penalties, as set forth
bel ow, for each day they fail to tinely submt submttals or neet any
of the mi|estones or requirenments set forth in Paragraphs Xl .C
through XI.G below. Fifty (50% percent of the total stipul ated
penalty anmount due shall be paid to the United States and fifty (50%
percent shall be paid to the State. All stipulated penalties arising
under this Section shall, in the first instance, be |evied against
funds coll ected under Section 6117 of the Ohio Revised Code for the
operation of MSD to the extent such funds are avail able, w thout
l[imtation on recourse by the United States or the State in the event
t hat such funds are not available within the sixty (60) day period
for paynment specified by Paragraph Xl.I or are insufficient to pay
such stipul ated penalties.

B. “Timely submt”, as used in this Section, shall nmean that
the submttal is made by the date specified in this Consent Decree or
in a docunent approved pursuant to this Consent Decree. “Tinely
submt” shall further nean that the subm ttal nust include all of the
el ements pertaining to the submttal as set forth in this Consent

Decree or in a docunment approved pursuant to this Consent Decree.
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C. Stipulated Penalties for Critical Path Submttals and
Critical Renedial M/ estones
1. Def endants shall be subject to the foll ow ng

stipulated penalties for a failure to tinely submt the submttals
listed in subparagraph XI.C. 2, below, or for a failure to neet the
critical remedial m|estones set forth in subparagraph Xl.C. 2, below,
in accordance with all requirenents, and objectives provided under
this Consent Decree or in submttals subsequently approved by U. S.

EPA/ Ohi o EPA pursuant to the provisions of this Consent Decree:

1- 30 days $1500/ day
31- 60 days $3000/ day
over 60 days $5000/ day
2. The follow ng submttals are “critical path

submttals,” subject to the stipul ated penalties of subparagraph
Xl.C. 1, above:

1 SSO 700 Interi m Renedi al Measures Pl an

CEHRS & Storage Facility Effectiveness Study Pl an

Tunnel Notice

SSO 700 Renedi al Pl an

Capacity Assessnment Pl an

Capacity Assessnent Report

Capacity Assurance Program Pl an
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The follow ng deadlines are “critical mlestones,” subject

the stipul ated penalties of subparagraph Xl.C. 1, above:

t he Construction Conpl etion Date for each Capital

| mprovenent Project set forth in Exhibit 3

the critical m|estones, as required by subparagraph
VI.B.1, set forth in the construction schedul es
contained in the approved SSO 700 I nteri m Renmedi al
Measures Pl an; provided, however, that Defendants
shall not be subject to stipulated penalties in
connection with achi evenment of the “proposed design
performance characteristics, expected inpact on SSO
700 activation frequency, duration and vol unme of

di scharge,” or expected inpact on “pollutant | oads”
set forth in the SSO 700 Interim Remedi al Measures
Pl an, as required by subparagraph VI.B. 1.

the critical mlestones, as required by subparagraph
VI.C. 3, set forth in the construction schedul es
contained in the approved SSO 700 Renedi al Pl an

the date for calibration of the Sanitary Sewer System
Model , as set forth in subparagraph VII.B.3

the final date for inplenmentation of the Sanitary
Sewer System Model, as set forth in Exhibit 4

Stipul ated Penalties for Reporting Requirenments
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Def endants shall be subject to the foll owi ng stipul ated
penalties for a failure to tinely submt any of the reports required

by Section I X of this Consent Decree:

1-7 days $500/ day
8- 60 days $1000/ day
over 60 days $1500/ day

E. Stipul ated Penalties for SSDs

1. Pr e- Renedi al Measur es SSDs

For the tinme periods set forth bel ow, Defendants shall be
subject to stipulated civil penalties of $3000 per day for each day
of each SSD 1) that was caused by Defendants’ failure to conply with
their Operation and Maintenance Program or for which Defendants’
failure to conmply with their O&M Program contri buted to the vol une or
the duration of such SSD; or 2) for which Defendants failed to follow
their SSO Response Plan in responding to and mtigating the inpact of
t he di scharge:

1 For an SSD from any | ocation (other than from SSO

700) within any Sub-Basin, prior to the conpletion of
t he renedi al neasures for that Sub-Basin in
accordance with the approved Capacity Assurance

Program Pl an;

For an SSD from SSO 700, prior to the later of the

conpl etion of construction date set forth in the SSO
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700 Renedi al Measures Plan required pursuant to

subparagraph VI.C. 3 or any schedul e conpletion date

ext ensions or revisions that are be nade pursuant to

Par agraph VI.D of this Consent Decree.
These stipulated civil penalties shall be in lieu of any stipul ated
penal ties under Section Xl.H below for Defendants’ failure to comply
with their Operation and Mai ntenance Program or their SSO Response
Pl an.

2. SSDs Fol | owi ng Conmpl eti on of Per manent Renedi al

Measures for SSO 700

(a) Except as provided in subparagraphs
XI.E. 2(b)-(c), Defendants shall be subject to a stipulated penalty of
$3000 per day for each day of each SSD from SSO 700 that occurs after
the later of: (1) the date for conpletion of all SSO 700 renedi a
measures pursuant to the SSO 700 Renedi al Plan of this Consent
Decree; or (2) any schedul e conpletion date extensions or revisions
that are be made pursuant to Paragraph VI.D of this Consent Decr ee.
However, U.S. EPA/Chio EPA will not demand paynent for stipul ated
penal ti es under this subparagraph until after the two-year eval uation
period set forth in Paragraph VI.D of this Consent Decree and shal
not be entitled to stipulated penalties under this subparagraph for
SSDs that occur prior to the |later of the date for conpletion of all

SSO 700 renedi al neasures pursuant to the SSO 700 Renedi al Pl an of
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this Consent Decree or any schedule conpletion date extensions or
revisions that are made pursuant to Paragraph VI.D of this Consent
Decr ee.
(b) Defendants shall not be liable for
sti pul ated penalties under subparagraph 2(a) during the six nonth
period (a “shake down” period) followi ng the date for conpletion of
all SSO 700 renedi al nmeasures pursuant to the SSO 700 Renedi al Pl an.
(c) Defendants shall not be liable for
stipulated penalties for SSDs that are caused by a ten-year or
greater storm event.

F. Stipul ated Penalties for |Inproper Sewer Connections

Def endants shall be subject to a stipulated penalty of
$5, 000. 00 for each connection authorized by Defendants other than in
full conpliance with the requirenents of Section VIII of this Consent
Decr ee.

G Stipulated Penalties for Violations of Exhibits and
Subm ttals

Failure to comply with any requirenents set
forth in the follow ng attached Exhibits to this Consent Decree, or
in the follow ng submttals (subsequently approved by U S. EPA/ Ohio
EPA pursuant to the provisions of this Consent Decree) shall subject
Defendants to a stipulated penalty of $2,000 per day for each

vi ol ati on:
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CEHRS & Storage Facility Effectiveness Study

Pl an

SSO 700 Renedi al Plan or Revised Renedi al Pl an

Model Plan (Exhibit 4)

Capacity Assessment Pl an

SSO Monitoring and Reporting Program (Exhibit

5)

Sewer Overfl ow Response Program (Exhibit 6)

Operation and Mai ntenance Program (Exhibit 7)

| ndustrial Waste SSO/ CSO Di scharge Managenent

and M nim zation Program (Exhi bit 8)

Punp/Lift Station Operation and Maintenance

Procedures (Exhibit 9)

Short - Term Adequat e Capacity Program Pl an
(Exhibit 10).

H. Stipulated civil penalties shall automatically begin to
accrue on the first day Defendants fail either to neet any of the
schedul es of performance required by this Consent Decree or to
sati sfy any other obligation or requirenment of this Consent Decree.

l. Stipulated civil penalties shall be paid to both
Plaintiffs within sixty (60) days of a witten denmand by either

Plaintiff for paynment of any stipulated penalty ow ng pursuant to

this Consent Decree. The Plaintiff nmaking a demand for paynent of a
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stipul ated penalty shall sinmultaneously send a copy of the demand to
the other Plaintiff. Either Plaintiff may, in the exercise of its
unrevi ewabl e discretion, waive its right to any or all of its portion
of the stipul ated penalty anmount.

J. Penalties owed to the United States shall be paid by
submtting a cashier's or certified check payable to "Treasurer,
United States of Anmerica", and shall be tendered to U S. EPA Region
V, Post Office Box 70753, Chicago, Illinois 60673. The transmttal
| etter acconpanying the check shall specify the caption and docket
nunmber of this action, the facility and the violations for which the
stipul ated penalties are being paid, and DOJ Ref. No. 90-5-1-6-341A.
A copy of the letter and the check shall sinmultaneously be sent to
U.S. EPA Region V, Water Conpliance Branch, Conpliance Section, WCC-
15J, 77 West Jackson Boul evard, Chicago, Illinois 60604, and to
Chi ef, Environnmental Enforcenent Section, United States Departnent of
Justice, Post Ofice Box 7611, Washington, D.C 20044-7611.

K. Penalties owed to the State shall be paid by submtting a
cashier's or certified check payable to "Treasurer, State of Ohio",
and shall be tendered to Adm nistrative Assistant, Chio Attorney
General’s Office, 30 E. Broad Street, 25'" floor, Colunbus, Ohio
43215-3428. The transmttal |etter acconmpanying the check shall
specify the caption and docket number of this action and the facility

and the violations for which the stipulated penalties are being paid.
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A copy of the letter and the check shall sinultaneously be sent to
Enf or cenent Coordi nator, Division of Surface Water, P.O. Box 1049,
Col umbus, Ohi o 43216.

L. In the event that a stipulated civil penalty is not paid
within sixty (60) days of a witten demand as required by Paragraph
Xl.l, the stipulated civil penalty shall, upon witten demand of the
United States, be payable with interest fromthe original due date
(sixty days after the witten demand) to the date of paynent, at the
statutory judgnent rate set forth at 28 U.S.C. 8§ 1961(a).

M Payment of stipulated civil penalties as set forth above
shall be in addition to any other rights or renedies that may be
available to the United States, the State, or their agencies by
reason of the Defendants’ failure to conply with requirenents of this
Consent Decree, and all applicable Federal, state or |ocal |aws,
regul ati ons, NPDES pernit(s) and all other applicable permts. The
payment of such stipul ated penalties shall not be construed to
relieve Defendants from specific conpliance with this Decree or
applicable federal or State law, nor shall it [imt the authority of

U.S. EPA or Ohio EPA to require conpliance with such | aws.

Xl1. FORCE MAJEURE BETWEEN DEFENDANTS AND THE UNI TED STATES

A | f any event occurs that causes or may cause Defendants to

viol ate any provision of this Consent Decree, Defendants shall notify
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US EPAin witing within fourteen (14) days fromthe date

Def endants first knew, or in the exercise of reasonable diligence
shoul d have known, that conpliance with the Consent Decree would be
prevented or delayed. The notice shall reference this Section of the
Consent Decree and shall describe in detail the anticipated | ength of
time the violation may persist, the precise cause or causes of the
viol ation, the neasures taken or to be taken by Defendants to prevent
or mnimze the violation and the tinmetable by which those neasures
will be inplenmented. Defendants shall adopt all reasonabl e neasures
to avoid or mnimze any such violation. Defendants shall mke all
reasonabl e efforts to identify events that cause or may cause a
violation of this Consent Decree. Failure by Defendants to conply
with the notice requirenments of this Paragraph shall constitute a

wai ver of Defendants’ rights to obtain an extension of tinme or other
relief under this Section based on such incident.

B. If U S. EPA agrees that the violation has been or will be
caused by circumstances beyond the control of Defendants or any
entity controlled by it, including its consultants and contractors,
and that Defendants could not have prevented such violation, the tine
for performance of the requirenment in question may be extended for a
period not to exceed the actual delay resulting from such
circunstance, and stipul ated penalties shall not be due for such

del ay or non-conpliance. 1In the event U S. EPA does not agree that
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the violation was caused by circunmstances beyond the control of the
Def endants and notifies Defendants of such determ nation, Defendants
may i nvoke the dispute resolution provisions in Section XIV of this
Consent Decr ee.

C. | f Defendants invoke dispute resolution and U. S. EPA or
the Court determ nes that the violation was caused by circunstances
beyond the control of Defendants or any entity controlled by it, and
t hat Defendants could not have prevented such viol ation, Defendants
shal | be excused as to that violation, but only for the period of
time the violation continues due to such circunstances.

D. Def endants shall bear the burden of proving that any del ay
or violation has been or will be caused by circunstances beyond its
control, and that Defendants could not have prevented such violation,
as set forth above. Defendants shall also bear the burden of
establishing the duration and extent of any delay or violation
attributable to such circunstances, that such duration or extent is
or was warranted under the circunmstances and that, as a result of the
del ay, a particular extension period is appropriate. An extension of
one conpliance date based on a particular circunstance beyond
Def endants’ control shall not automatically extend any subsequent
conpliance date or dates.

E. Changed financial circunstances or unantici pated
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or increased costs or expenses associated with inmplenentation of this
Consent Decree, shall not serve as a basis for excusing violations of
or granting extensions of time under this Decree. Failure to apply
for a required permt or approval or to provide in a tinmely manner
all information required to obtain a permt or approval that is
necessary to neet the requirements of this Consent Decree shall not,
in any event, be considered Force Majeure events.

F. Def endants shall nmke a show ng of proof regarding the
cause of each delayed incremental step or other requirenment for which
an extension is sought. Defendants may petition for the extension of

nore than one conpliance date in a single request.

XI'1'1.POTENTI AL FORCE MAJEURE BETWEEN DEFENDANTS AND THE STATE

A. | f any event occurs that causes or may cause the
Def endants to violate any provision of this Consent Decree,
Def endants shall notify the Chio EPA in witing within fourteen (14)
days fromwhen it knew, or in the exercise of reasonable diligence
under the circunmstances should have known, that conpliance with the
Decree woul d be prevented or del ayed, describing in detail the
preci se cause or causes of the delay or violation, the anticipated
l ength of the delay if applicable, the nmeasures taken by Defendants
to prevent or mnimze the delay and the tinetable by which those

measures will be inplenmented. Defendants shall adopt all reasonable
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nmeasures to avoid or mnimze any such violation. Defendants shal
make all reasonable efforts to identify events that cause or nmay
cause a violation of this Consent Decree.

B. In any action by the State of Ohio to enforce any of the
provi sions of this Consent Decree, Defendants may raise at that tine
t he question of whether they are entitled to a defense that its
conduct was caused by circunmstances beyond their control such as, by
way of exanple and not limtation, acts of God, strikes, acts of war
or civil disturbances. Wile the State of Ohio does not agree that
such a defense exists, it is, however, hereby agreed by Defendants
and the State of Ohio that it is premature at this time to raise and
adj udi cate the existence of such a defense and that the appropriate
poi nt at which to adjudicate the existence of such a defense is at
the time, if ever, that the proceeding to enforce this Consent Decree
is coomenced by the State. At that tinme the burden of proving that
any delay was or will be caused by circunstances beyond the control
of Defendants shall rest with Defendants. Failure by Defendants to
timely conply with the notice requirenents of Paragraph XiIl.A shall
at the option of Ohio EPA, constitute a waiver by Defendants of any
right they may have to raise such a defense. Changed financi al
circunmstances or increased costs associated with the inplenentation

of any action required by this Consent Decree shall not in any event
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constitute circunmstances entirely beyond the control of Defendants or

serve as a basis for an extension of time under this Decree.

XI'V. DI SPUTE RESOLUTI ON

A. This Court shall retain jurisdiction of this matter for
t he purposes of inplenmenting and enforcing the terns and conditions
of this Consent Decree and for the purpose of adjudicating al
di sputes anong the Parties that may arise under the provisions of
this Consent Decree, to the extent that Paragraph C, below, provides
for resolution of disputes by the Court.

B. The i ssuance, renewal, nodification, denial or revocation
of a permt and the issuance of orders or other actions of the
Di rector of Environmental Protection (Ohio EPA) are not subject to
di spute resolution under this Decree but, rather, shall be subject to
chal | enge under Chapter 3745, Ohio Revised Code. The term "actions
of the Director of Environmental Protection"” shall be consistent with
the definitions set forth in Chapter 3745, Ohio Revised Code.

C. Except as provided in Paragraph B, above, any dispute that
arises with respect to the meani ng, application, inplenmentation,
interpretation, amendnment or nodification of this Consent Decree, or
with respect to Defendants’ conpliance herewith (including the
adequacy of the Defendants’ performance of the renmedi al neasures and

adequacy of the submttals required by this Decree) or any del ay

57



hereunder, the resolution of which is not expressly provided for in
this Consent Decree, shall in the first instance be the subject of

i nformal negotiations. |If any Party believes it has a dispute with
any other Party, it shall notify all the other Parties in witing,
including notice to the U S. Departnent of Justice and the Chio
Attorney General, setting forth the matter(s) in dispute, and the
Parties will proceed initially to resolve the matter in dispute by

i nformal means. Such period of informal negotiations shall not
exceed thirty (30) days fromthe date the notice was sent, unless the
Parties agree otherw se.

D. If the informal negotiations are unsuccessful, the
position of the United States and the State shall control unless,
within twenty (20) days after the conclusion of the inform
negoti ation period, the Defendants invoke the formal dispute
resol ution procedures of this Section by serving on the United States
and the State a witten statenent of position on the matter in
di spute.

E. Wthin thirty (30) days of receiving the Defendants’
statenment of position, the United States and/or the State will serve
on the Defendants its/their witten statenment of position.

F. The United States’ and/or the State’'s statenment of
position shall be binding upon the Defendants unl ess Defendants file

a petition with the Court describing the nature of the dispute and a
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proposal for its resolution. Defendants’ petition nust be filed no
nore than twenty (20) days after receipt of the United States’ and/or
the State’s statenment of position. The United States and/or the
State shall then have 30 days to file a response setting forth
its/their position and proposal for resolution. 1In any such dispute,
the petitioner shall have the burden of proof, and the standard of
review shall be that provided by applicable |Iaw.

G Subm ssion of any matter to the Court for resolution shal
not extend any of the deadlines set forth in this Consent Decree,
unl ess the Parties agree to such extension in witing or the Court
al l ows the extension upon notion.

H. If the United States and the State provide Defendants with
materially different or irreconcilable positions on the issue(s) in
di spute, Defendants’ obligation to perform an action necessarily
affected by the materially different or irreconcil able positions (and
Defendants’ liability for stipulated penalties concerning such
obligation) shall be stayed until the dispute is resolved.

l. Stipulated penalties with respect to any disputed matter
(and interest thereon) shall accrue in accordance wth Paragraphs
Xl.H and L; however, paynent of stipulated penalties, and any accrued
interest, shall be stayed pending resolution of the dispute, as

foll ows:
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1. I f the dispute is resolved by informal agreenment
before appeal to this Court, accrued penalties (and interest), if
any, determned to be owing shall be paid within 60 days of the
agreenment or the receipt of the United States' and/or the State's
final position in witing.

2. If the dispute is appealed to this Court and the
United States and/or the State prevails in whole or in part,

Def endants shall pay all accrued penalties (and interest) determ ned
to be owed within 60 days of the Court's decision or order

3. In the event of an appeal, Defendants shall pay al
accrued penalties (and interest) determned to be owed within 60 days
of a final decision no |onger subject to judicial review has been

render ed.

XV. RI GHT OF ENTRY

A Until term nation of this Consent Decree, the United
States and the State, and their authorized representatives and
contractors, shall have authority at all reasonable tines, upon the
presentation of credentials, to enter Defendants’ prem ses to:

1. Monitor the progress of activities required by this
Consent Decr ee;
2. Verify any data or information submtted to the

United States and/or the State;
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3. Cbtain samples fromthe WAMPs and Sewer Systen

4. | nspect and eval uate Defendants’ WMPs and Sewer
Systenm and
5. | nspect and review any records required to be kept

under the terns and conditions of this Consent Decree or any NPDES
Permt and the Clean Water Act.

B. The United States and the State agree to provide
Def endants an opportunity to obtain split sanples of wastewater
sanpl es taken by the United States or the State fromthe Sewer
System The United States and the State further agree to provide
Def endants with the quality assured/quality controlled | aboratory
anal ytical results of sanples obtained fromthe Sewer System and any
non-privileged (including non-attorney work product) reports prepared
concerning such results. The United States and the State will use
best efforts to coordinate field inspections of the Sewer Systemwth
Def endants by notifying them if practicable, of such inspections

prior to arrival at the field inspection |ocation.

XVI. NOT A PERM T/ COVPLI ANCE W TH OTHER STATUTES/ REGULATI ONS

A. This Consent Decree is not and shall not be construed as a
permt, or a nodification of any existing permt, issued pursuant to
Section 402 of the Clean Water Act, 33 U S.C. 8 1342, nor shall it in

any way relieve Defendants of their obligations to obtain pernmits for
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their wastewater treatnment facilities and to conply with the

requi rements of any NPDES permt or with any other applicable federal
or state law or regulation, including the obligation to obtain
Permts to Install. Any new permt, or nodification of existing
permts, nust be conplied with in accordance with applicable federal
and State | aws and regul ati ons.

B. The pendency or outcone of any proceedi ng concerni ng
i ssuance, reissuance or nodification of any NPDES permt shall not
af fect or postpone Defendants’ responsibilities under this Decree.
However if a permtting authority receives a tinely, approvable
application for a permt, renewal or nodification, and the permtting
authority does not issue the permt, renewal or nodification or take
a proposed action on the application in a tinmely manner, the
Def endants may seek relief under the force majeure provisions of this
Consent Decr ee.

C. Not hing herein, including the United States’ and the
States’ review or approval of any plans, reports, policies or
procedures fornmul ated pursuant to this Consent Decree, shall be
construed as relieving Defendants of the duty to conply with the
Cl ean Water Act, the regulations pronul gated thereunder, and all
applicable permts issued thereunder, or as relieving Defendants of
their duty to comply with State | aw and the regul ati ons pronul gat ed

t her eunder .
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XVI | . EAlL LURE OF COVPLI ANCE

The United States and State do not, by their consent to the
entry of this Consent Decree, warrant or aver in any manner that
Def endants’ conpl ete conpliance with this Consent Decree will result
in conpliance with the provisions of the Clean Water Act, 33 U S.C.

88 1251 et seq., R C 6111, or with Defendants' NPDES permts.

XV, EFFECT OF CONSENT DECREE AND NON- WAI VER PROVI SI ONS
A Not hi ng contained in this Consent Decree shall be
construed to prevent or |limt the United States' or the State's

rights to obtain penalties or further or additional injunctive relief
under the Clean Water Act or other federal statutes or regul ations,
including, but not limted to, crimnal punishment under Section
309(c) of the Act, 33 U.S.C. 8§ 1319(c), or state |laws and regul ations
respectively except as expressly specified herein.

B. Thi s Consent Decree resolves the civil clainms of the
United States and the State for injunctive relief for the SSO
violations alleged in the Conplaints filed herein through the date of
Lodgi ng of this Decree, except that this Consent Decree does not
resolve, and the United States and the State specifically reserve,
claims for injunctive relief concerning inplenentation of the

remedi al nmeasures set forth in the approved Capacity Assurance
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Program Plan. The United States and State specifically reserve any
and all clainms for penalties associated with the violations alleged
in the Conplaints filed herein.

C. The United States and State further reserve all rights
agai nst the Defendants with respect to any SSO viol ati ons by
Def endants that occur after the Date of Lodging of this Consent
Decree, and/or for any violations of the Clean Water Act not
specifically alleged in the Conplaints filed herein, whether they
occurred before or after the Date of Lodgi ng of this Decree.

D. The Parties agree that in any future civil action pursuant
to 33 U.S.C. 8§ 1319(b) for injunctive relief to address SSO
violations at SSO 700 that occur after the date of |odging of this
Consent Decree, Defendants’ conpliance or nonconpliance with the
remedi al measures set forth in this Consent Decree may be taken into
account by a District Court in fashioning appropriate injunctive
relief. The Parties further agree that in any future civil action
pursuant to 33 U.S.C. 8§ 1319(d) for penalties for SSO violations that
occur after the date of |odging of this Consent Decree, Defendants’
conpliance or nonconpliance with the remedi al neasures set forth in
this Consent Decree shall be considered to be anong the factors
specified in 33 U S.C
8§ 1319(d) that may be taken into account by a District Court in

determ ning the ampbunt of a civil penalty.
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E. | n any subsequent adni nistrative or judicial proceeding
initiated by the United States or the State for injunctive relief,
penalties, or other appropriate relief relating to Defendants’
viol ati on of the Clean Water Act, Defendants shall not assert, and
may not maintain, any defense or claimbased upon the principles of

wai ver, res judicata, collateral estoppel, issue preclusion, claim

splitting, or other defenses based upon any contention that the
claims raised by the United States or the State in the subsequent
proceedi ng were or shoul d have been brought in the instant case,
except with respect to clainms that have been specifically resolved
pursuant to Paragraph B of this Section.

F. The Consent Decree in no way affects or relieves
Def endants of any responsibility to conply with any federal, state,
or local law or regulation.

G The Parties agree that Defendants are responsible for
achi eving and mai ntaining conplete conpliance with all applicable
federal and state | aws, regulations, and permts, and that conpliance
with this Consent Decree shall be no defense to any acti ons comenced
pursuant to said | aws, regulations, or permts, except as set forth
her ei n.

H. This Consent Decree does not limt or affect the rights of
the Parties as against any third parties that are not Parties to this

Consent Decree. The Parties recognize that this Consent Decree
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resolves only matters between Plaintiffs and Defendants and that its
execution does not preclude Defendants from asserting any |egal or
factual position in any action brought against them by any person or
entity not a Party to this Consent Decree.

| . The United States and the State reserve any and all | egal
and equitable renmedies available to enforce the provisions of this
Consent Decr ee.

J. This Consent Decree shall not limt any authority of the
United States or the State under any applicable statute, including
the authority to seek information from Defendants, to require
nmonitoring, to conduct inspections, or to seek access to the property
of Defendants; nor shall anything in this Consent Decree be construed
tolimt the authority of the United States or the State to undertake
any action against any person, including Defendants, in response to
conditions that may present an imm nent and substantial endanger ment
to the environnent or to the public health or welfare.

K. Application for construction grants, State Revol ving Loan
Funds, or any other grants or |oans, or other delays caused by
i nadequate facility planning or plans and specifications, on the part
of Defendants shall not be cause for extension of any required
conpliance date in this Consent Decree.

L. Obl i gati ons of Defendants under the provisions of this

Consent Decree to performduties scheduled to occur after the
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signing, but prior to the Date of Entry, shall be legally enforceable
fromthe date this Consent Decree is signed by Defendants. Liability
for stipulated penalties, if applicable, shall accrue for violation
of such obligations and paynent of such stipul ated penalties may be
demanded by the United States as provided in this Consent Decree.

The contenpt authority of this Court shall also extend to violations

of such obligations.

XI X. COSTS OF SU T

Each Party shall bear its own costs and attorneys’ fees wth

respect to matters related to this Consent Decree.

XX.  NOTI CES
Al'l notices and correspondence under this Decree shall be sent
to the foll owi ng addresses:

For U.S. EPA:

Chi ef, Enforcenent and Conpliance
Assur ance Branch

Water Division (WCC-15J)

U S. EPA, Region V

77 West Jackson Bl vd.

Chi cago, Illinois 60604
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For U.S. Departnent of Justice

U. S. Departnent of Justice
Chi ef, Environnmental Enforcement Section
Envi ronment and Natural Resources Division
Post Office Box 7611
Washi ngton, D.C. 20044-7611

Ref erence DJ # 90-5-1-6-341A

For Ohi o EPA:

Ohi o EPA Sout hwest District Ofice
ATTN: DSW Enf orcenent G oup Leader
401 East Fifth Street

Dayt on, Chi o 45402-2911.

For Ohi o Attorney General

Chi ef, Environnmental Enforcement Section
Ohio Attorney General’'s Ofice, 25'" floor
30 E. Broad Street

Col umbus, Ohio 43215-3428

For the County:

Ham | t on County Board of County Conm ssioners
County Adm ni stration Buil ding

138 East Court Street, Suite 603

Cincinnati, Ohio 45202

For the City of Cincinnati:

W Peter Heili

Deputy City Solicitor for the City of Cincinnati
801 Plum Street, Suite 214

Ci nci nnati, ©hio 45202

For MSD:
Director
Metropolitan Sewer District of Greater Cincinnati

1600 Gest Street
Cincinnati, Ohio 45204

XXI. MODI FI CATI ON
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A. Except as further set forth in this Paragraph, there shal
be no material nodification of this Consent Decree, Exhibits attached
to this Consent Decree, or the submttals approved under this Consent
Decree without witten approval by all of the Parties and the Court;
and any non-material nodification of this Consent Decree, its
Exhi bits, or approved submttals shall be in witing and signed by
the Parties. , Mddifications (whether material or not) to the
attached Exhi bits or subsequently approved subnmittals that are
specifically allowed under the terns of those Exhibits or submttals
may be made in accordance with the ternms of those Exhibits or
approved subm ttals.

B. It is the intention of the Parties to this Consent Decree
t hat the Defendants shall have the opportunity, consistent with
applicable law, to conform conpliance with this Consent Decree to any
nodi fications in U S. EPA s regulations or national policies
governi ng SSOCs.

1. Consequently, upon issuance of any new U.S. EPA final
regul ati on (as pronulgated in the Federal Register) or national
policy governi ng SSOs, Defendants nay request nodification of this
Consent Decree fromU.S. EPA/Ohio EPA to conformthis Consent Decree
to such regul ation or national policy. For the purposes of this
Par agraph, “national policy” refers to a formal witten policy

statenment issued by the Assistant Adm nistrator for the Ofice of
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Water and the Assistant Admi nistrator for the O fice of Enforcenent
and Conpliance Assurance. Upon Defendants’ request, the Parties
shal |l discuss the matter. |If the Parties agree on a proposed

nodi fication to the Consent Decree, they shall prepare a joint notion
to the Court requesting such nodification.

2. If the Parties do not agree, and Defendants still
bel i eve nmodification of this Decree is appropriate, they may file a
noti on seeking such nodification in accordance with Federal Rule of
Civil Procedure 60(b); provided, however, that nothing in this
subparagraph is intended to waive the Plaintiffs rights to oppose
such nmotion and to argue that such nodification is unwarranted.

3. Following the filing of a notion under Rule 60(b),
stipul ated penalties shall accrue due to Defendants’ failure, if any,
to continue performance of obligations under the Decree that are
necessarily the subject of the Rule 60(b) notion; provided, however,
that such penalties need not be paid unless the Court resolves the
Rul e 60(b) notion in the Plaintiffs’ favor. |[If the Court resolves
the notion in Defendants’ favor, Defendants shall conply with the

Decree as nodifi ed.

XXI'l . REVI EW OF SUBM TTALS

A U.S. EPA/Ohio EPA agree to use their best efforts to

expeditiously review and comrent on deliverables that Defendants are
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required to submt to U S. EPA/ Chio EPA for approval pursuant to the
terms and provisions of this Consent Decree. \Where the Consent
Decree both requires Defendants to submt a plan or report or other
submttal to U S. EPA/Chio EPA for review and approval and
establishes a specific tineline for Defendants to resubmt such plan,
report or other submttal after coments by U.S. EPA/Chio EPA, U S.
EPA/ Ohi 0 EPA shall, as expeditiously as possible, review and approve
or decline to approve and provide witten conments to the Defendants
on the submttal

B. If U S. EPA/ Chio EPA cannot conplete their review of the
submttal within 60 days of receipt of the submttal, U S. EPA/ Chio
EPA shall so notify Defendants. Such notice shall be given within the
60- day period followi ng receipt of the submttal, and U S. EPA/ Chio
EPA shall identify a schedule for conpletion of their review

C. If US. EPA/OChio EPA fail to approve or decline to approve
and provide witten comments within 60 days of receipt of the
subm ttal, any subsequent m | estone date dependent upon such approval
or any resubm ssion dependent upon such coments shall be extended by
t he nunmber of days beyond 60 days that U S. EPA/ Chio EPA use for

their coment or decision on that subm ttal

XX CONTI NUI NG JURI SDI CTI ON
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The Court shall retain jurisdiction to enforce the ternms and
conditions and achi eve the objectives of this Consent Decree and to
resol ve di sputes arising hereunder as nmay be necessary or appropriate
for the construction, nodification, inplenmentation or execution of

t hi s Decree.

XXI'V.CONTI NGENT LIABILITY OF STATE OF COHI O

Section 309(e) of the Act, 33 U . S.C. 8§ 1319(e), requires that
the State be a Party to this action insofar as it may be liable in
the event the |laws of Ohio prevent Defendants fromraising revenues
needed to conply with this Decree. The State of OChio, by signing
this Decree, certifies that the current |laws of the State do not
prevent Defendants fromraising revenues needed to conmply with this
Decree. Except as required by Section 309(e) of the Act, the State

of Ohio shall have no liability under this Consent Decree.

XXV. TERM NATI ON

A Upon motion filed with the Court by the United States,
State or Defendant, the Court may term nate the terns of this Consent

Decree after each of the follow ng has occurred:
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1. Def endant s have achi eved conpliance with all
provi sions contained in this Consent Decree, including the conpletion
of any additional renedial measures determ ned to be necessary
pursuant to Paragraph VI.D, and subsequently have nai ntai ned
conpliance with each and every provision of this Consent Decree for
t wel ve consecutive nonths;

2. Def endants have paid all penalties and ot her nonetary
obl i gati ons due hereunder and no penalties or other nonetary
obl i gati ons due hereunder are outstanding or owed to the United
States or the State;

3. Def endants have certified conpliance pursuant to
Par agraphs A and B above to the Court and all Parties; and

4. The United States and the State, within forty-five
(45) days of receiving such certification fromthe Defendants has not
contested, in witing, that such conpliance has been achieved.

B. If the United States and/or the State dispute(s)

Def endants' full conpliance, this Consent Decree shall remain in

effect pending resolution of the dispute by the Parties or the Court.

XXVI . PUBLI C COMMENT

This Consent Decree shall be | odged with the Court for a period
of not | ess than 30 days, for public notice and comment in accordance

with the provisions of 28 CF.R 8 50.7. The United States reserves
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the right to withdraw or withhold its consent if the comrents

recei ved disclose facts or considerations which indicate that the
Consent Decree is inappropriate, inproper or inadequate. Defendants
hereby agree not to withdraw from oppose entry of, or to chall enge
any provision of this Consent Decree, unless the United States has
notified Defendants in witing that it no |longer supports entry of

t he Consent Decr ee.

XXVI | . S| GNATORI ES/ SERVI CE

A This Consent Decree nmay be executed in two or nore
counterparts, each of which shall be deened an original, but all of
whi ch together shall constitute one and the sane instrunment.

B. The Assistant Attorney CGeneral for the Environnment and
Nat ural Resources Division of the United States Departnent of
Justice, on behalf of the United States, the Chio Assistant Attorney
General signing this Decree, on behalf of the State, and the
under si gned representatives of the Defendants each certifies that he
or she is authorized to enter into the terns and conditions of this
Consent Decree and to execute and bind legally such Party to this
docunent .

C. Each Defendant shall identify, on the attached signature
page, the nane and address of an agent who is authorized to accept
service of process by mail on behalf of that Party with respect to

all matters arising under or relating to this Consent Decree.
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Def endants hereby agree to accept service in that nmanner and to waive
the formal service requirenents set forth in Rule 4 of the Federa

Rul es of Civil Procedure and any applicable |local rules of this
Court, including but not limted to, service of a sumons. The
Parties agree that Settling Defendants need not file an answer to the
conplaints in this action unless or until the Court expressly

declines to enter this Consent Decree.

SO ORDERED, this day of 2002.

United States District Judge

THE UNDERSI GNED Parties enter into this Consent Decree, subject to
the public notice requirenents of 28 C.F. R 8§ 50.7, and submt it to

the Court for entry.

FOR THE UNI TED STATES OF AMERI CA

THOMAS L. SANSONETTI

Assi stant Attorney General

Envi ronment and Nat ur al
Resour ces Di vi sion

U.S. Departnent of Justice
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LESLI E ALLEN

Seni or Attorney

Envi ronment al Enforcenent Section

Envi ronnment al and Nat ur al
Resources Divi sion

U.S. Departnent of Justice

P. 0. Box 7611

Washi ngton, D.C. 20044-7611

(202) 514-4114

GREGORY G. LOCKHART
United States Attorney for the
Sout hern District of Chio

By:
DONETTA D. W ETHE

Assistant United States Attorney
221 E. 4th Street

Atrium 11, Suite 400

Cincinnati, Ohio 45202
513-684-3711

THOVAS V. SKI NNER

Regi onal Admi ni strator

U.S. Environnental Protection
Agency, Region V
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GARY PRI CHARD

Associ at e Regi onal Counsel

U. S. Environnmental Protection
Agency, Region V
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SYLVI A K. LOWRANCE

Acting Assistant Adm nistrator
for Enforcement and Conpliance
Assur ance

U.S. Environnental Protection

Agency

JOSEPH G THEI S

At t or ney- Advi sor

O fice of Enforcenment and
Conpl i ance Assurance

U.S. Environnental Protection
Agency
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FOR STATE OF OHI O
BETTY D. MONTGOMERY
Attorney General of Ohio

By:

MARGARET A. MALONE

Assi stant Attorney General

Envi ronnment al Enforcement Section
30 East Broad Street

Col unbus, Ohio 43266-0410
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FOR BOARD OF COUNTY COWMM SSI ONERS
OF HAM LTON COUNTY, OHI O

By:
DAVI D J. KRI NGS
COUNTY ADM NI STRATOR

AGENT FOR SERVI CE OF PROCESS:

PETER MURPHY

G bson, Dunn and Crutcher
1050 Connecticut Avenue, N W
Washi ngton, D.C. 20036-5306
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FOR CI TY OF ClI NCI NNATI, OH O

By:

TI MOTHY M Rl ORDAN
ACTI NG CI TY MANAGER

AGENT FOR SERVI CE OF PROCESS:

PETER MURPHY

G bson, Dunn and Crutcher
1050 Connecticut Avenue, N W
Washi ngton, D.C. 20036-5306
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